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OP1 NI ON

Franks. J.

In this custody dispute, the Trial Judge granted
custody of the parties’ child to the father, and the nother
has appeal ed.

Terri Bowers and Frederick Bowers were divorced in
Kentucky in 1992. They agreed to joint custody of their then
three year ol d daughter, Chelsea, with primary residence with
the nother. The father, who had noved to Cklahoma City, had
visitation one out of every five weeks, with additional tine
on holidays and during sunmer.

Mot her, then noved to Knoxville, and she has

testified that the child experienced behavioral changes, such



as becomng listless, clinging to her nother, wetting, and
parroting whonever she was speaking with, follow ng the
father’s visitation periods. The nother donesticated the
Kent ucky divorce decree and filed a petition in Juvenile Court
to have custody changed to her and visitation with the father
suspended. The Juvenile Court awarded tenporary custody to
the nother and limted the father’'s visitation to an

unspeci fied amount of time in Knoxville as ?agreed to? by the
Tennessee Departnent of Human Services, the father, the

not her, and the child s therapist. Those visits that were
all oned were to be supervised by the Tennessee Departnent of
Human Servi ces.

Utimately, the father appeal ed the Juvenile Court’s
action to the Circuit Court, where the Grcuit Court granted
sol e custody of the child to the father. The basis of the
Trial Judge’ s decision was his finding that the father had
been and woul d continue to encourage the child to maintain a
loving relationship with both sides of the famly, while the
not her seemed intent on excluding father and his famly from
the child' s life. The Court awarded substantial visitation to
the nmother, including the first and third weekend of every
nmont h, each spring break, Thanksgiving and Christmas, and
si xty consecutive days in the sumrer.

The nother insists the Court erred in granting
custody to the father. Were it is denonstrated that an
exi sting joint custodial arrangenent is not in the best
interest of the child, it is appropriate for the Court to
alter the custody arrangenent established in the original
decree. Dalton v. Dalton, 858 S.W2d 324, 326 (Tenn. App.
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1993). The decision of the Trial Judge regarding custody is
acconpani ed by a presunption of correctness unless the record
preponderates otherwise. N chols v. Nichols, 792 S.W2d 713
(Tenn. 1990).

The father and his nother testified that the nother
was continually attenpting to shut themout of the child s
life. The nother’s testinony shows that she nmade little
effort to put the child at ease regardi ng her parents’
rel ati onship. The nother never initiated di scussions
regardi ng the father and never suggested that the child cal
her father. This silence confused the child, who was unsure
whet her to show affection and to whom when both parents were
in the sane room These matters woul d be significant even
Wi t hout the canpai gn waged by nother, to characterize the
f at her as ?%abusive.? In contrast, the evidence supports the
court’s finding that the father has encouraged the child to
show affection to her nother and has attenpted to maintain a

working relationship with the nother’'s famly.

' The trial court credited testimony that mother’s sister and attorney,

Li nda Welch, had stated that she would %break hin? in juvenile court.
Appel I ant argues that the trial court erred in refusing to allow Ms.
Welch to testify and refute this statement. It is first noted that Ms.
Wel ch was given a chance to testify and decided not to, then came back
| ater and asked to take the stand. Even if the Trial Court should have
let her testify at this point, it would be harm ess error. The alleged
statement is not determ native to the finding that mother tried to
exclude the father and his famly fromher child s life.

The actions of the nmother in attenpting to have the father
characterized as ‘neglectful’ are much more significant in this regard,
al t hough we note that we do not agree with Appellant’s additiona
argunment that she is being punished for pursuing such charges. Wile a
review of the statutory definitions of ?abuse? and ?dependent and
negl ected child,? in T.C.A. 8§ 37-1-102(b)(1) and (12) denonstrates that
they are meant to apply to cases where substantially more significant
harmis being inflicted by a parent, the trial court does not appear to
have made this issue determ native in the custody decision. W note
that there were numerous items wei ghed and considered in his opinion and
think it is fairer to characterize the juvenile court proceedi ngs merely
as evi dence of the considerable aninosity felt by the mother towards the
f at her.



Taking into account this determnation, along with
the testinony of numerous psychol ogi sts and nei ghbors
regarding the close relationship of the child with both
parents, the evidence does not preponderate against the
cust ody decision made by the Trial Court. T.R A P. Rule
13(d).

The nother al so argues that the Trial Court erred in
hearing the matter when the juvenile court order was not
final, requiring the parties to present their case on a
"W tness by witness? basis, and ordering the trial to go
forward on an expedited basis.

The order in Juvenile Court was final except for the
determ nation of guardian ad litemfees, pursuant to TR CP
Rule 54.02 and T.R A P. Rule 3. See generally Fox v. Fox, 657
S.W2d 747 (Tenn. 1983). The setting of fees cannot be said
to affect the nmerits of the case and for the purposes of
appeal in the Crcuit Court, the juvenile court order was
final. See Saunders v. Metropolitan Gov't of Nashville, 214
Tenn. 703, 383 S.W2d 28 (Tenn. 1964).

The matter of establishing the order of proof is
wthin the Trial Court’s sound discretion and will be reversed
only when the trial judge has abused that discretion and where
it can denonstrated that the error has affected the
substantial rights of one or both parties. Castelli v. Lien,
910 S.W2d 420 (Tenn. App. 1995). The nother was allowed to
present all of her non-cunul ative witnesses. See Cordell v.
Ward School Bus Mg., Inc., 597 S.W2d 323 (Tenn. App. 1980);
Kirksey v. Overton Pub, Inc., 804 S.W2d 68 (Tenn. App. 1990).
Two duplicative witnesses had their testinony stipulated to
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and we do not find an abuse of discretion effecting the
not her’ s substantive rights.

Regarding the expedited trial, the nother’s attorney
was not able to attend the hearing where the date was set.
She filed a notion requesting that the Court reconsider the
date, which was denied. She states that she was therefore
deprived of sufficient tine to conplete discovery. However,
the Trial Court’s decision to set the date was constrai ned by
T.C.A. 8 37-1-159, which requires that appeals froma parent’s
| oss of custody be heard within forty-five days. |In addition,
the nother had not filed any notions to conpel discovery or
take other actions which would indicate that the early trial
date affected and prejudiced the presentati on of her case.
This issue we conclude is without nerit.

The renmai ning issue for consideration is whether the
Trial Court erred in allowing the nother to offset her child
support paynents with the cost of transportation for
visitation. The Trial Court adopting the determ nations of a
Ref eree, set the nother’s child support obligation at $894. 00
per nmonth, out of her nonthly income of $6,055.00. G ven that
visitation was granted for 37 days above the average nunber
used in the guidelines, her nonthly obligation was reduced to
$778.71. Because of nother’s testinony that travel expenses?®
for visitation would exceed her annual child support
obligation, the trial court ordered that the nother could
deduct her visitation expenses fromthe child support

obligation. This would effectively negate any child support

2 Inits order determ ni ng cust ody, the Trial Court ordered that all

transportation arrangements and costs be borne by the nother.
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paynents by the nother.

The circunstances in which downward devi ations are
appropriate fromthe child support guidelines, are limted.
See Jones v. Jones, 930 S.W2d 541, 545 (Tenn. 1996). Wile
the list set forth in Jones is not exclusive, it gives a
power ful indication? of the types of situations in which the
gui delines al |l ow devi ati on downward. 1d.

Clearly, the reduction in support to account for the
not her’ s above average visitation is allowed under the
gui delines. Tenn. Conp. R &Regs., Ch.1240-2-4-.04(2)(b). The
reduction to of fset transportati on costs, however, is not
anal ogous to the situations in Jones. Accordingly, we do not
believe it is appropriate to further reduce the child support
paynments based upon travel expenses.

However, this case presents a |large disparity in the
parties’ inconme. The father, a physician, earns approxi mtely
$430, 000. 00 per year. The nother, a nurse anesthetist, earns
approxi mately $72,000.00 per year. |In this case, the nother
may spend half of her income in supporting and visiting with
her child. Assigning travel expenses for visitation is an
I ssue on which the relative financial resources of the parties
may be considered. Dodd v. Dodd, 737 S.W2d 286, 292
(Tenn. App. 1987); Reznicek v. Reznicek, 1991 W 156407
(Tenn. App. 1991). It isin the child s best interest that
she spend tine with her respective parents, and we concl ude
under all of the circunstances that it is appropriate for the
father to defray the travel and | odgi ng expenses of the nother
when visiting the child in Oklahoma. Accordingly, the
judgnment of the Trial Court will be nodified to require the
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not her to pay the child support of $778.71. However, the
father will reinburse on a nonthly basis, the nother for her
travel and | odgi ng expenses in connection with child
visitation, in accordance with the guidelines established by
the Referee and the Trial Judge as to the reasonabl eness of
the cost of travel and | odging.

The judgnent of the Trial Court is affirmed, as
nodi fied, and the cost of the appeal is assessed one-half to

each party.

Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMurray, J.
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ORDER

This cause was regul arly heard and consi dered by the
court. |IT IS NOWCORDERED that the judgnment of the Trial Court
is affirmed, as nodified, and the cause remanded. The costs
of appeal are adjudged one-half to each party, for which

execution nmay issue if necessary.

PER CURI UM



